
 

1 

 

Development of a new underground metallurgical coal mine and associated 
development at Former Marchon Site, Pow Beck Valley and area from Marchon 

Site to St Bees Coast 

Planning Inspectorate reference: APP/H0900/V/21/3271069 

 

 

R (FINCH) V SURREY COUNTY COUNCIL [2022] EWCA Civ 187 

SUBMISSIONS ON BEHALF OF FRIENDS OF THE EARTH  

 

 

Introduction 

1. These are Friends of the Earth’s (“FoE’s”) submissions on the implications of the Court 
of Appeal judgment R (Finch) v Surrey County Council [2022] EWCA Civ 187 
(“Finch”) in relation to the matters on which the Secretary of State wishes to be 
informed. 

2. In summary: 

a) The Court of Appeal decision in Finch entirely undermines WCM’s legal argument 
that the downstream emissions of the proposed development are not a material 
planning consideration, or alternatively should be given limited weight.  

b) WCM’s argument at the Inquiry rested on the finding of the High Court in Finch that 
these emissions were not an “effect” of the development as a matter of law. However, 
the Court of Appeal have now clarified that the High Court was incorrect on this 
point, and in fact whether downstream emissions are an effect of the development is 
a question for the decision-maker in each individual case.  

c) WCM also argued that downstream emissions are impossible to quantify. The Court 
of Appeal in Finch confirmed that they can be quantified.  
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Finch 

3. As the Inspector will be aware, the decision under challenge in Finch was Surrey County 
Council’s (“SCC’s”) grant of planning permission for an oil development in Horse Hill, 
Surrey. The main ground of challenge concerned the Council’s non-assessment, as part 
of the EIA process, of the end-use GHG emissions that would inevitably result from the 
combustion of the oil by consumers. 

4. In December 2020, the High Court dismissed the claim, holding that such end-use 
emissions were legally incapable of falling within the scope of EIA.  

5. The Court of Appeal dismissed the appeal, but on a different basis to the High Court. The 
Court of Appeal found that although downstream emissions were capable of falling with 
in the scope of EIA, this was a matter for the decision-maker, who in Finch had reached 
a reasonable view in excluding downstream emissions from EIA. 

Key findings of the Court of Appeal 

6. FoE considers that the key findings of the Court of Appeal relevant to the matters on 
which the Secretary of State wishes to be informed are as follows: 

1) The High Court was wrong to hold that the end-use emissions were legally incapable of 

falling with the scope of EIA. This was instead a matter of evaluative judgement for the 

decision maker ([43], [129] and [141]). 

7. The Court of Appeal found that the High Court was incorrect in its finding that 
downstream emissions were not legally capable of falling within the scope of EIA. It is 
a matter for the decision maker in every case. The Court of Appeal’s ruling was that SCC 
had acted lawfully in concluding that, in the particular context of that oil project, the 
downstream emissions were not indirect effects for the purpose of EIA. The Court’s 
ruling was not, however, that it would have been unlawful for SCC to form the opposite 
view. 

8. It is therefore for the Inspector to decide if downstream emissions are an indirect effect 
of this development. The Inspector may wish to request further information on end-user 
emissions from WCM, given that developers are required to provide information on the 
significant effects of their proposed developments to the decision-maker (although of 
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course, both Professor Barrett and Professor Grubb provided similar estimates of end-
user emissions in their evidence, using the BEIS conversion factor for coking coal1).   

9. In this case, and unlike the oil in Finch that was subject to further refinement, the coal 
that would be extracted from WCM’s mine would be burned directly: there are fewer 
steps between extraction and combustion than in Finch. It is therefore entirely 
appropriate for end-user emissions to be considered as an effect of this particular 
development, and therefore part of the required EIA. 

2) The Court of Appeal reiterated the important distinction between (1) end-user emissions 

as a requirement of EIA and (2) the impact of end-user emissions on climate change 

policies as a material planning consideration ([92]). 

10. As FoE noted in closing, the High Court in Finch did not decide that downstream 
emissions were incapable of being a material planning consideration (FoE’s closing, § 
70). The Court of Appeal confirmed at [91]-[92] that climate change considerations could 
lawfully be taken into account despite a finding on the part of the decision maker that 
downstream emissions should be excluded from EIA. 

11. This is contrary to WCM’s submissions that “downstream emissions… cannot amount 
to a material consideration, as they do not fairly and reasonably relate to the proposed 
development” (WCM’s closing, §97). Accordingly, even if the Inspector considers that 
end-user emissions do not need to be considered as part of EIA in this case, plainly they 
are still an important material consideration. 

3) It is scientifically possible to calculate a theoretical level of GHG emissions from the 

combustion of a given quantity of hydrocarbons ([71]). 

12. In Finch the Court of Appeal confirmed that “it is scientifically possible to calculate a 
theoretical level of greenhouse gas emissions from the combustion of a given quantity of 
hydrocarbons” and “a reliable estimate is not impossible” [71]. 

 

1 Their evidence is that the scale of these end-user emissions is very significant, and of far greater climate impact 
than the emissions arising from the mere process of extracting the coal from the ground (which were assessed: 
albeit the evidence raised questions about whether the assessment was complete and accurate). 
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13. This finding is of course directly contrary to WCM’s assertion that downstream 
emissions “are impossible to effectively quantify” (WCM’s closing submissions, § 98). 
WCM said that for this reason they should therefore not be given much weight, even if 
they did amount to a material consideration. This argument falls away following the 
Court of Appeal decision in Finch. 

14. It is also notable that in making this finding, the Court of Appeal referred to both UNEP's 
2019 Production Gap Report (referred to in the Inquiry: CD 8.7) and the Hague District 
Court’s finding in Vereniging Milieudefensie and others v Royal Dutch Shell Plc 
C/09/571932 that “studies using elasticities from the economics literature have shown 
that for oil, each barrel left undeveloped in one region will lead to 0.2 to 0.6 barrels not 
consumed globally over the longer term” [71]. This finding of a causal link between 
hydrocarbon extraction and additional GHG emissions referred to by the Court of Appeal 
directly undermines WCM’s “perfect substitution” argument (see FoE’s closing at § 98). 

Conclusion 

15. In conclusion, the Court of Appeal decision in Finch confirms that FoE’s arguments at 
the Inquiry on the materiality of downstream emissions were correct. It also confirms the 
position, that was already clear following the High Court decision, that the exclusion of 
downstream emissions from EIA does not affect the weight to be given as a material 
planning consideration. Finally, the Court of Appeal held that decision makers must 
decide for themselves whether EIA requires an assessment of downstream emissions in 
each individual case. 

16. In order to assist the Inspector, FoE appends to this submission a chronology of relevant 
events relating to the Finch judgment. 

 

PAUL BROWN Q.C. 

ALEX SHATTOCK 

Landmark Chambers 

3.3.22 



 

 

 

FINCH CHRONOLOGY 

Date  Event  

4 February 2016  WCM request Scoping Opinion (see [CD01/3741/§2])  

1 June 2016  Council issue Scoping Opinion [CD01/342-361] which states:  

“3.67…The ES should include detailed information about the 
nature of the coking coal, the carbon implications of its extraction 
and utilisation, including any assessment that may be required 
with regards to climate change, and the current and anticipated 
future outlook in respect of demands/markets.”  

31 May 2017  Planning application validated.  

19 March 2019  Council’s planning committee consider application. Officer’s 
report [CD04/1-193] considers climate impacts at §§6.39-56, and 
§6.406. End-use emissions not addressed head-on.  

6 May 2020  WCM submits updated ES. Contains new GHG chapter which 
appends an AECOM report [CD01/3738].  

2 October 2020  Council’s planning committee consider application. Officer’s 

report [CD04/398-509] addresses scope of EIA at §§7.95-104. In 

summary the OR states:  

• AECOM’s view was that use of the coal was not an indirect or 

secondary effect of the development proposed, which is coal 

extraction.  

• Whilst AECOM go on to address GHG emissions caused by use 

of the coal in steel works, this is without prejudice to their primary 

position that this is not required for EIA purposes.  

• AECOM’s conclusion was the coal will substitute for coal from 

alternative sources, so even if GHG emissions from end use are 



 

 

capable being an indirect or secondary effect, they would not be 

likely to result in any material or significant increase in GHG 

emissions due to substitution of the product for US mined coal.  

• AECOM did not attempt to quantify end-use emissions, but a 

local objector (Henry Adams) did.  

• In the officer’s view AECOM’s approach – that end-use 

emissions were not indirect or secondary effects – was a reasonable 

one. However: “Notwithstanding the fact that the approach taken 

by AECOM is a reasonable one, I consider that the mine has 

potential global implications in respect of its effects from GHG 

emissions, and have instead taken the approach as set out in the 

Scoping Opinion above in relation to…use of the coal”  

The OR also states:  

§7.109 “…the wider environmental issues of international 

transportation and use of the coal are indirect effects of the 

development and material considerations in forming a robust view 

on the planning balance” 

21 December 

2020 

High Court gives judgment in Finch. 

11 March 2021  Secretary of State calls in WCM’s planning application.  

6 May 2021  WCM submits Statement of Case which states:  

“67…The scope of indirect effects which must be assessed does not 

include the environmental effects from the use of an end product 

originating from the development (R (Finch) v Surrey Country 

Council [2020] EWHC 3559 (QB), per Holgate J. at [126]). 

Accordingly, there is no requirement for the ES to assess the 

greenhouse gas emissions resulting from the use of coking coal 

originating from the Proposed Development.46” [CD15/25]  

Footnote 46 stated:  



 

 

“WCM notes that the decision in Finch is currently subject to an 
appeal to the Court of Appeal. However, the outcome of that appeal 
will not affect the adequacy of the ES because it is also WCM’s 
case that the Proposed Development will not result in an increase 
in end use emissions since coking coal extracted by the Proposed 
Development will replace other coking coal that is currently 
extracted elsewhere.”  

6 May 2021  FoE submits Statement of Case which states:  

“4.20. There has previously been a dispute between WCM and 
objectors as to whether the Environmental Impact Assessment 
Directive required WCM to assess end-use emissions. Friends of 
the Earth does not intend to argue that WCM is in breach of the 
EIA Regulations in this respect.” [CD15/79]  

30 June 2021  Inspector issues ‘regulation 22 request’ [CD16/1-3], which stated:  

“Following examination of the ES…the Applicant is required to 

supply the following further information:  

[…]  

• The Carbon Budget Order 2021 secures the carbon budget for 

2033-2037 (the Sixth Carbon Budget). The Applicant’s 

Greenhouse Gas Emissions assessment (ES Chapter 19) (provided 

in the ES Addendum, April 2020) is based on the Third, Fourth and 

Fifth Carbon Budgets. The operational life of the Proposed 

Development (c. 50 years)8 would extend into the Sixth Carbon 

Budget period (2033-2037). Therefore, the assessment of likely 

significant effects presented in ES Chapter 19 (Greenhouse Gas 

Emissions) should be updated to consider the Sixth Carbon Budget;  

• Based on the outcome of the updated Greenhouse Gas Emissions 

assessment, an updated description of measures envisaged to 

prevent, reduce or offset any significant adverse effects on the 



 

 

environment as a result of greenhouse gas emissions should be 

provided, where relevant;  

[…]  

The Applicant’s position regarding the judgement R (Finch) v 
Surrey County Council [2020] EWHC 3566 (the Finch judgement) 
and its approach to the Greenhouse Gas Emissions assessment 
presented in ES Chapter 19 is noted. The Finch judgement is 
currently subject to an appeal to the Court of Appeal. The Applicant 
is advised that should the legal position established in the Finch 
judgement change during the course of the Inquiry, there may be a 
need to request further information on the environmental effects 
from the use of the coal originating from the development. This 
may result in the Inquiry being adjourned for the parties to consider 
this matter further and to submit any necessary evidence.”  

1 September 
2021  

In response to regulation 22 request, WCM submits revised ES 

Chapter 19 [CD16/435-441] which annexes a revised GHG 

assessment by Ecolyse [CD16/453-494]. The chapter replaces the 

previous chapter 19 (§1) and the Ecolyse assessment replaces the 

AECOM assessment in its entirety (§3). 

Part 2 of the revised chapter 19 considers scope of the GHG 

assessment and states:  

“13. The scope of emissions addressed through this assessment 

includes direct, indirect and secondary GHG emissions resulting 

from the Proposed Development, as required by Schedule 4 of the 

Town and Country Planning (Environmental Impact Assessment) 

Regulations 2011 (which are applicable in the present case). It does 

not include an assessment of the GHG emissions caused by the end 

use of the coking coal that will be extracted by the proposed 

development (“the End-use Emissions”) because those emissions 

are not an environmental effect (whether direct, indirect or 

secondary) of the development, which is a metallurgical coal mine. 

This is consistent with the approach previously taken by AECOM 



 

 

and set out in the previous iteration of this chapter. It is also 

consistent with the judgment in R (Finch) v Surrey County Council 

[2020] EWHC 3566,1 which held that the assessment of GHG 

emissions from the future combustion of refined oil products said 

to emanate from the development of an oil well site was, as a matter 

of law, incapable of falling within the scope of the EIA required by 

the 2017 EIA Regulations.  

14. Nevertheless, even if the End-use Emissions were capable of 

being an environmental effect of this development as a matter of 

law, it is not considered that there would be any requirement to 

assess those emissions on the particular facts of this case because 

they would not comprise any material additional emissions when 

compared to the existing baseline – i.e. when compared to the no 

development scenario. This is because the evidence demonstrates 

that demand for coking coal is led by the demand for steel. 

Accordingly, the coking coal produced by this development would 

replace, rather than be additional to, other coking coals that are 

already used in the coke blend. The evidence which addresses this 

issue is set out in the statement that has been prepared by Dr 

Bristow that was appended to the previous chapter and is now 

produced at appendix 2 to this chapter, and the additional evidence 

prepared by Wood Mackenzie in preparation for the inquiry 

following the Secretary of State’s decision to call-in the 

application, which is produced at appendix 3.  

[…]  

16. GHG emissions which take place outside of the UK in this case 

are unlikely to be capable of being indirect effects of the 

development in question (for EIA purposes) in this case. However, 

it should be noted that, as with the use of coal, subsequent 

transportation of that coal beyond the first point of distribution may 

still be capable of being a material consideration. Whilst not an 

“indirect effect” or “secondary effect” of the purposes of EIA, this 



 

 

subsequent distribution may nonetheless be capable of being a 

material planning consideration.”  

The Ecolyse makes similar points about Finch and end-use 

emissions at §2.11-13.  

1 October 2021 FoE makes closing submissions to Inquiry [Additional Inquiry 

Documents Bundle/1934-2006], including the legal submissions 

on material considerations (§§63-74) and the section on 

downstream emissions (§§87-101).  

 October 2021 WCM makes closing submissions to Inquiry [Additional 

Inquiry Documents Bundle/2302-2399]. §§87-102 concern 

‘scope of emissions’. These paragraphs refer to the High Court’s 

Finch judgment. WCM argues downstream emissions cannot 

lawfully be taken into account in the EIA (§90) and nor can they 

amount to a material consideration, as they do not fairly and 

reasonably relate to the proposed development (§90). WCM 

argues that even if such emissions were a material planning 

consideration, they could not rationally be given any more than 

minor weight because they are impossible to effectively quantify 

(§98). The substitution arguments are at §101.  

All of these arguments are significantly undermined by the Court 

of Appeal Finch judgment. 
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